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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE,  
SONITPUR AT TEZPUR 

 
 
PRESENT : Sri S. Das    
   Additional District and Sessions Judge  

Sonitpur, Tezpur 
 

 
JUDGMENT IN SESSIONS CASE NO. 184 OF 2011 

Under Section 376/511 of Indian Penal Code 
       ( Arising out of G.R. Case No. 735 of 2011 ) 

 
 
State of Assam 
 
 
– Versus – 

 
 

Md. Amir Hamja 
Son of Md. Abdul Ali 
Vill : Dhupguri, Borchala 
P.S- Dhekiajuli  
District – Sonitpur, Assam. 

 
 
A  P  P  E  A  R  A  N  C  E 

 
 

For the State  :   Smt. R. Chakravarty  
       Addl. Public Prosecutor 

    Sonitpur District 
 
For the Accused :   D. Borah ,Advocate 

                 
 
Date of Evidence :   09–01–2012, 09–01–2012, 
       12–04–2012, 21–02–2013, 

    02-04-2013, 23-05-2013, 
    22-05-2013. 

 
 
 
 
Date of argument : 10-03-2015 
  
Date of Judgment : 24-03-2015  

 



P a g e  | 2 

 

 

 

J U D G E M E N T 

 

 

Brief facts :  

    Prosecution case is that complainant Musst Aisa Khatoon  lodged 

an ejahar with Borsola Police Out Post under Dhekiajuli Police Station alleging 

that on 12-04-2011 at about 7 pm, while his minor daughter XY came out of 

house to annexure the call of nature accused Md. Amir Hamja gagged her mouth 

and committed rape on her. 

    The ejahar was forwarded to Dhekiajuli Police Station where a 

case being no. 130/2011 u/s 376 IPC was registered. Police started investigation 

and on completion of investigation submitted charge sheet u/s 376/511 IPC. 

    The corresponding G.R case no. 735/11 came up before Ld. C.J.M. 

Sonitpur. Accordingly process was issued and on appearance of the accused the 

Ld. Chief Judicial Magistrate furnished necessary copies to the accused and 

committed the case to the court of Hon’ble Sessions Judge and then the case 

was transferred to this court for trial.  

    On receipt of the case record and on appearance of the accused 

this court considered the materials on record and upon hearing both the sides 

framed charge u/s 376 IPC  and read over and explained to the accused to which 

he pleaded not guilty and claimed to be tried. 

    Prosecution in order to prove its case examined seven witnesses 

in all.  When examined u/s 313 Cr.P.C. the accused denied prosecution 

allegation. However, defence adduced evidence of three witnesses.  

Point for determination: 

    That you on 12-04-2011 at about 7 p.m at Dhupguri under 

Dhekiajuli Police station committed rape on XY. 

    I have gone through the evidence on record and heard arguments 

of both sides. 
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Decision and reasons thereof : 

    PW 1 is Musst. Aisha Khatoon, the complainant. Her evidence is 

that the occurrence took place about one year back. On the date of occurrence 

at night while her daughter XY came out of house to answer call of nature the 

accused dragged her/lifted her bodily. After some time her daughter came back 

home and told her that accused Amir Hamja had dragged her to nearby place. 

On the next day she lodged an ejahar being written by a person. Police came 

and seized her daughter’s wearing clothes. Police also got her daughter medically 

examined and also had her daughter’s statement recorded in the court. She has 

also stated that her daughter read up to class V and then dropped out of school. 

Further she has stated that her daughter has been married off.   

      PW 2 victim XY. Her evidence is that on the date of occurrence at 

abot 7 p.m. she came out of her house to answer call of nature. At that moment 

the accused forcefully dragged her to nearby field and he committed rape on her. 

After some time the accused released her and she came home back. She 

informed her mother about the incident. Her mother lodged an ejahar in on the 

police station. Then police got her medically examined. Police also had her 

statement recorded in the court. Her further evidence is that she stated before 

magistrate that the accused had sexual intercourse with her for about two hours. 

Ext- 1, is her statement u/s 164 Cr.P.C. Ext-1(1) and 1(2) her signatures. She 

also stated that the accused belongs to her village and she did not have any love 

affair with him. Police seized her clothes she was wearing at the time of incident.  

    PW 3 is Dr. Jahanara Begum. Her evidence is that, on 13-04-2011 

she was posted at Kanaklata Civil Hospital, Tezpur as Sr. Medical and Health 

officer and on that day at about 12 p.m. She examined the victim Yasmin 

Khatoon, D/O Lal Mia of village Dupguri, PS Dhekiajuli being escorted and 

identied by Womwn Home guard Tulsi Basumatary of Dhekiajuli PS in reference 

to Borsola OP GDE No. 200 dt. 13-04-2011 and found the following : 

On general examination : 

    Hight – 4.8 ft, Weight- 48 Kg kg and 

    Teeth- 14/14 

    Her secondary sexual characters are well developed. No marks of 

injury or violence seen on her body or private parts. Hymen is absent. Vaginal 

smear report has been received till date. 

    X-ray report enclosed herewith. 
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    Age of the person is below 18 years. 

Inference : 

    Girl is below 18 years of age no positive findings of rape. 

    Ext- 3 is the medical report and Ext. 3 (1) is my signature. 

    On the basis of the X-ray report submitted by Radiologist she has 

given the age of the victim below 18 years. 

    Ext- 4 is the X-ray report and Ext- 4(1) is the report of 

Rediologist Dr. P.K. Barman which she knew. Ext- 5 is the advice Slip and Ext- 

5 (1) is her signature. 

 

    PW 4 is Abdul Khaleque. His evidence is that about one year back 

Aisha Khatoon and her daughter XY came to him and told him that while his 

daughter came out of house to answer call of nature accused dragged her to 

nearby field and committed rape on XY. He went to the house of the accused to 

inquire about the incident but the family members of the accused denies such 

accident. He could not meet the accused. Then he lodged an ejahar in the police 

station. Police seized XY’s wearing clothes. He identified the seized clothes in the 

court vide M. Ext- 1. 

    PW 5 is Md. Samphur Ali, turned hostile. 

    PW 6 is Manik Rajbangshi. His evidence is that, on 26-06-2011, 

he was working as S.I. of Police at Borchala Out Post. On that day, He received 

the case dairy of Dhekiajuli Police Station Case No. 130/11. On going through the 

case dairy and investigation conducted by ASI Sahabuddin Ansari, he found that 

there are sufficient materials u/s 379/511 IPC against the accused Amir Hamja. 

On the basis of the investigation done by the previous Investigating Officer, he 

submitted the sheet accordingly under the above sections of law against the 

accused Amir Hamja. 

    PW 7 is S.I. Sahabuddin Ansari. His evidence is that, on 13-04-

2011 he was at Borsola Outpost under Dhekiajuli P.S. as S.I. On that day, I/C 

was not present, as he was working as Incharge. On that day he received a 

written ejahar at 1 p.m from one Ayesha Khatoon, he made a GD entery and 

sent the ejahar to Dhekiajuli P.S for registered a case. 

    Ext- 7 ejahar. 7(1) his signature with note. The O/C Dhekiajuli 

PS Chidananda Nath registered a case and entrusted him to take up the 

investigation. Ext- 7(2) is the signature of O/C Dhekiajuli PS with note he knew 
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his signature. In the outpost he recorded the evidence of complainant in the 

O.P., and seized the clothes viz b one printed cotton panty produced by the 

complainant, also one silk trousure smeared with mud. Ext- 2 the said seizure 

list. Ext-2 (3) his signature. He also recorded that statement of Abdul Khaleque 

at the O.P. 

    Thereafter he went to the P.O. He then on the same day sent the 

victim to the Kanaklata Civil Hospital for treatment. He also sent the victim for 

sending her statement on 18-04-2011 to the court. 

    He also prepared a sketch map of the P.O. which is Dhupguri 

village on 13-04-2011. Ext- 8 is the sketch map. Ext- 8 (1) his signature. 

    Witness no. 5 Md. Samphur Ali stated that on the day of the 

incident, the victim along with her mother had come to his house and told his 

father that Amir Hamja had committed rape on the victim. 

 

Cross Examination : 

    PW 1 in her cross stated that she is not aware she cannot say 

what was the age of her daughter at the time of occurrence. She also stated she 

got the ejahar written by other and it was not read over to her. 

    PW 2 stated that 4/5 months after the occurrence she was 

married to one Alfaz Ali. She also stated that the accused used to stay in 

Bangalore and engaged in some work there. 

    She also stated as result of the incident she sustained injury on 

her chest. She also stated that when she was released by the accused Jalal, 

Khalil, Khaleque came over. 

    She denied defence suggestion that accused did not have sexual 

intercourse with her for two hours. 

    She also denied defence suggestion that her father proposed 

accused to marry her and when he refused this false case has been filed to 

harass him. 

    PW 3 stated that Aisha Khatoon lodged ejahar at his dictation. 

    PW 4 stile witness in his cross by defence stated as the accused 

refused to marry the victim this case has been filed to take revenge. 

    From the discussion of evidence on record it appears that 

prosecution has relied upon the sole testimony of the victim XY. As per evidence 
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of victim accused gagged her mouth and dragged to a nearby filed and 

committed rape on her. 

    So, let me see whether the evidence of victim inspires confidence. 

In her statement u/s 161 Cr.P.C. the victim stated that accused dragged her to a 

nearby filed and committed rape on her. But she stated nothing about duration 

of intercourse or injury on her body. 

    In her statement u/s 164 Cr.P.C. she stated that the accused had 

sexual intercourse with her for about 2 hours and blood oozed out from her.. 

    In cross examination during trial she stated that she sustained 

injury on her breast. 

    Again coming to the evidence of M.O. we find that doctor did not 

find any violence mark on her body. 

    So, from the above analysis of evidence we find that there are 

material contradictions in statements of victim herself. 

    We are conscious of the fact that even if there is exaggeration as 

regards duration of sexual intercourse, that cannot belie the evidence of victim in 

its entirely. But here in this case accused allegedly committed forceful rape on 

the victim. In all probability there would be some injury violence mark on her 

body or private part. The medical evidence has not at all supported the evidence 

of victim. 

    As claimed by the victim there is no evidence that there was blood 

stain or semen stain in her clothes. 

    Coming to the evidence other non official PWs we find that PW 1 

did not speak about seizure of clothes by police. 

 

Evidence of DWs : 

    Defence adduced evidence 3 witnesses. The gist of the defence 

care/evidence is that at the relevant time the accused was working in Bangalore. 

    DW 2 Khalilur Rahman stated that he was the Kazi in the Nikah of 

victim with son of Alfamddin. 

    He asked father of the victim if there was incident, to which father 

of the victim replied in the negative. 

    It is well settled that in a rape case there is no need of 

corroboration of evidence of victim if her evidence inspires confidence. 
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In this regard I may refer to some decision of Hon’ble Superior Courts as follows:  

 

Section 376 – Justifiability of conviction for rape – Whether the testimony 

of the prosecutrix does not find corroboration with any evidence either direct or 

circumstantial and not even by the medical evidence which shows the hymen of 

the prosecutrix was intact and libia majora and libia majora were in contact with 

each other or there aws no injury on her body or on her private parts and even 

her testimony was in contradiction with the statement of her cousin brother who 

has deposed a different story and her statement did not stand in corroboration 

with the statement of her mother, the conviction of the accused could not be 

maintained and he deserved acquittal. [Kishan Lal v. State, 2005 Cri LJ 1519 

(Raj)] 

 

Section 376 – Proof of rape – Where the prosecutrix has alleged that the 

accused caught hold of her hand, took her to a nearby ditch where he committed 

rape on her but certain circumstances have been brought on record which 

created reasonable doubt about the prosecution case. No injury was found on 

person of the prosecutrix by doctor, though occurrence took place in ditch and 

no blood-stains were noticed on her seized clothes. [ Udai Prakash Ojha alias 

Udai Ojha v. State, 2005 AIR – Jhar HCR 206 : 2005 Cri LJ (NOC) 53 (Jhar) ] 

    I have given my anxious thought to the fact materials. I have also 

carefully scrutinised the evidence of the victim. I find that the evidence of victim 

does not inspire confidence. 

    On consideration of materials on record I am of the considered 

opinion that prosecution has failed to prove its case beyond all reasonable 

doubts. 

    In view of the above I find the accused Amir Hamja not guilty. 

Accordingly he is acquitted of charge U/S 376 IPC. Set him at liberty. 

    Given under my hand and seal this 24th day of March 2015. 

 
( S. DAS ) 
 
Additional District & Sessions Judge, 
Sonitpur :: Tezpur 

 

 


